














Mr. Kamuzora countered the Respondent’s facts challenging the
authenticity of the photos taken by Mr. Taratibu. In Kamuzora’s view, Mr.
Taratibu clearly stated that he conducted investigations and revealed what
he saw with his own eyes and has provided photographs to support his
statement hence the fact that the photographs are undated is not material
since the statement in the Affidavit of Faraji explains the time when the

photographs were taken during the investigations.

He challenged the relevance of the ownership of the distributing vehicles
raised in the counter affidavit and stated that what matters is that the
vehicles were being used to distribute the counterfeit HIT products in

violation of the court order.

With regards to the existence of other matters pending in this court to wit
Misc. Commercial Application No. 151 of 2021 praying to discharge
the order of temporary injunction on the basis that the injunction was
improperly secured and the Applicant’s Misc. Commercial Application
No. 111 of 2020, Mr. Kamuzora submitted that the temporary
injunction which was ordered under Misc. Commercial Application No.
54 of 2019 is still in force and has not been vacated and as such, the
Respondent was bound to obey the same hence existence of these

ap'plications is immaterial in this matter.

Submitting on remedy available for disobedience of Court order, Mr.
Kamuzora stated that such remedy is provided for by Section 68(c),
and Order XXXVII, Rule 2(2) of the CPC which is to commit the
person quilty of it as a civil prisoner and order his property to be attached
and sold.

According to Mr. Kamuzora, the interpretation of the above provision can
be found in the Mulla Code of Civil Procedure on Page 3440 where,
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discharge, vary and or set aside the Order of Temporary Injunction which
was secured inappropriately by the Applicant. Mr. Hassam questioned the
present application for being actuated by mala-fides and despite the
consequences which if granted, could be grave with far reaching as to have

the Respondent’s liberty curtailed through civil imprisonment.

Mr. Hassam have referred to a complaint lodged by the Applicant in the
Fair Competition Commission (FCC) which he asserts to be substantially as
the same as the present application against the Respondent to which the
FCC replied, inter-alia, that before taking any action against a person
complained against, it (the FCC) always ensures that the complaintn is
justified or rather legitimate hence to-date, ho ﬁndiﬁg of foul-play hés eve‘r.

been made by the FCC against the Respondent.

Having recounted and expounded the contents of counter affidavit and
expounded the aforesaid underlying facts pertaining to the entire
surrounding background facts of the matter as herein above stated, Mr.
Hassam framed an issue as to whether under the circumstances the
Respondent can be said to have committed an act of contempt to the
Court's order of August 11, 2020.

Citing the decision of the Court of Appeal of Tanzania (at Dar Es Salaam) in
Mr. Lothi & 2 Others vs. The Registered Trustees of The Anglican
Church of Tanzania (SO 4757) & Another: Civil Revision No. 1 of
2011 (Unreported), Mr. Hassam submitted that the Applicant's
complaint, fall within the scope of offences relating to the administration of
justice, and hence punishable pursuant to the provisions of Chapter XI of
the Penal Code [Cap. 16 R.E 2019], under Section 114A(b) which

provides: -






times working properly and were tamper-free. To support this argument,
Mr. Hassam cited further the case of Emmanuel Godfrey Masonga vs.
Edward Franz Mwalongo & 2 Others, Misc. Civil Cause No. 6 of
2015. Assuming the purported photographs to have been taken by a
smartphone camera, Mr. Hassam submitted that the same would have
been electronic evidence, namely, prints-out of electronic data from a
camera, which is an electronic data retrieval mechanism, hence it ought to
have first been authenticated by complying with Section 18 of the
Electronic Transactions Act, 2015.

Challenging the applicability of the physical samples purported to have
been purchase by the Faraji Taratibu, the Respoﬁdent’s cbunsel submits
that the said physical samples could not help to salvage the Applicant's
application as they too would be suspected of being fruits of an unlawful

investigation.

Furthermore, he contended that none of the purported vendors or
distributors of the alleged HIT products swore/affirmed any affidavit to
corroborate the allegations contained in the Faraji Taratibu and as such
and being the Applicant's paid purported investigator, Mr. Taratibu cannot
be an impartial, fair and trustful witness. The absence of corroborative
affidavits from other independent deponents according Mr. Hassam, seals
the fate of the Applicant's application.

It is further submissions by Mr. Hassam that the standard of proof
required of the Applicant is not on balance of probabilities but beyond
reasonable doubt. He cited Justice Roy, Contempt of Court, 5™
Edition, quoting from the decision of the Supreme Court of India in the
case of Dushyant Somal versus Sushma Somal AIR 1981 SC 1026:
(1981) 2 SCC 277. Quoted from page 8 stated: -






committing the breach of contract or injury comp/a/ned of, or any
breach of contract or injury of a like kind arising out of the same

contract or relating to the same property or right:
Provided that, ........... N/A.

(2} In case of disobedience or of breach of any such terms, the court
granting an injunction may order the property of the person guilty of
such disobedience or breach to be attached and may also order such
person to be detained as a civil prisoner for a term not exceeding six

months, unless in the meantime the court directs his release.

(3) No attachment under this rule sha//“ rema/n /'h -forcé ‘for mdre than
one yeat, at the end of which time, if the disobedience or breach
continues, the property attached may be sold, and out of the
proceeds the court may award such compensation as it thinks fit, and

shall pay the balance, if any, to the party entitled thereto.”

Another provision which guides temporary injunction is Section 68 (c) of
the CPC which provides as follows:

"In order to prevent the ends of justice from being defeated the
court may, subject to any rules jn that behalf-

a) N/A
b) N/A

¢) grant a temporary injunction and in case of disobedience commit
the person guilty thereof as a civil prisoner and order that his
property be attached and sold.”

From the above provision, and for the purposes of the matter at hand,

disnhedience must he established as a prereauisite to the arantina of an





















From the above case, contempt in civil proceedings attract the same
standard of proof as the one used in Criminal contempt. The standard for
both is “beyond reasonable doubt”. The essence of this position is the
nature of sanctions which follow when contempt is established. Both
criminal and civil contempt attract serious consequences which travel as far
as curtailing the liberty of a contemnor by imprisonment. The standard of
proof must be high when such a serious penal sanction is about to be

involved.

Now the question which remains is whether the Applicant has proved the
Respondent’s disobedience to the court order bgyond a reasonable doubt.

The only available evidence is the affidavit of Mr. Faraji Té‘rat‘ibu \-Nhi‘Ch |
contains facts alleged to have been collected by the deponent when
conducting private investigation. The substantive contents of the affidavit
were vehemently disputed by the counter affidavit of the Respondent’s
Director Mr. Shaneabas Jessa which apart from denying disobedience to
the court order, challenged the authenticity of photos taken by the Mr.
Faraji Taratibu leaving unanswered questions such as whether the
photographs are electronic or not; if yes, whether the devices
used were properly functioning without a tempering possibility;
and if electronic, whether there was an affidavit of authenticity in
accordance with Section 18 of the Electronic transactions Act, No.
13 of 2015. These were the questions which lacked answers from the
applicant’s evidence which in my view, raised reasonable doubt which

ought to be cleared by the Applicant’s evidence.

Further to the aforesaid, the sole sworn statement of Mr. Taratibu was not
corroborated or supported by any other sworn statement despite of several
persons mentioned in the affidavit to have been involved in entire chain of
events, involving manufacturing, transportation and receiving of the
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